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LIBRARY EXEMPTIONS AGAINST COPYRIGHT INFRINGEMENT:

A GUIDE TO SECTION 108 OF THE COPYRIGHT ACT.

Since libraries perform a public service and do not commercially
exploit their holdings, they were given special exemptions against
copyright infringement in the Copyright Act of 1976. These
exemptions were later modified to accommodate advancing technology.
Most of the exemptions in the Copyright Act deal with copying done
by library staff. Libraries are also exempted from liability for
self-service copying done on their premises provided they put up a

suitable notice. Exemptions apply to lending as well as copying.

Since the exemption provisions in Section 108 of the
Copyright Act are difficult to follow, I thought that

a guide may be useful to our librarian readers. For the sake of
completeness I also mention provisions in Section 109 that permit

sale, rental or lending of computer programs. Remember that it
is also possible to seek the copyright owner’s permission to copy

and distribute or try to keep to fair use under Section
107.¢%

There are various circumstances set forth in §108 of the Copyright
Act when a library or archives (here collectively referred to as a
‘library’) may make or distribute copies of copyright works.?
Section 108 permits libraries to make up to three copies of works
in their own collections or in other libraries’ collections. Sub-

section (f) of §108 provides for general exemptions from copyright

infringement in particular circumstances. Those circumstances
will be explained below. Sub-section (a) gives some general
rules. Sub-sections (b), (c), (d) and (e) set forth specific cir-

cumstances when a library can make copies without infringing copy-
right. It does not matter whether the library is part of a non-
profit institution or attached to a commercial corporation.
Nonprofit libraries do not have greater privileges than commercial
libraries to make and distribute copies without infringing copy-
right under §108. However, it 1is easier for a library attached to
a nonprofit institution to show that it has no purpose of direct

or indirect commercial advantage in making copies, see (b) below.’



I hope that the following explana
tionswill provide a clear guideto
librarians on when and how they
may allow patrons to make copies
and in what circumstances librari-
ans themselves may copy materi-
as. For ease of reference the let-
tered paragraphs below track the
lettered sub-sections of §108 of
the Copyright Act. | havetried to
avoid legalese but sometimes this
isdifficult. If | have unnecessar-
ily used legalese may | be ban-
ished to that specia part of
lawyer hell reserved for users of
gobbl edegook.

(a) Some of the General Rules
Sub-sections (a) and (i) lay down
some of the general rules apply-
ing to particular exemptions
under sub-sections (b), (c), (d)
and (e).

» The exemptions apply only to
libraries that either are open to
the public or are open to their
own affiliated researchers and
outside specialized
researchers.

« A copyright notice on the orig-
inal work must also appear on
the copy. If thereisno copy-
right notice on the work,
libraries must place a note on
the copy that the work may be
protected by copyright.

» Sub-section (i) states that the

exemptions under sub-sections
(d) and () do not apply to
musical works, movies, audio-
visual works (except for audio-
visual works dealing with
news), sculptures, graphic and
pictorial works. However,
copies may contain illustrations
and diagramsthat are only a
minor part of the copied works.

(b) First Exemption: Makeand
DistributeThree Copiesof an
Unpublished Work

A library may, without any pur-
pose of direct or indirect commer-
cial advantage, make and lend/dis-
tribute up to three copies of an
unpublished work from within its
own collections. However, the
sole purpose for making the
copies shall be either preservation
and security or to depositin
another library for research pur-
poses. Thefirst library and the
second library (if applicable) must
either be open to the public or be
open to their own affiliated
researchers plus outside specia-
ized researchers. Digital® copies
must be converted to another for-
mat before being lent or distribut-
ed. Therefore, alibrary patron
may not take away a copy on a
floppy disc sincethisisadigital
copy. Digital copies may not be
made available to the public out-
sidethelibrary premises. This
means that digital copies may not
be displayed on an easily down-
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loaded Web site or an intranet
accessible outside the library. For
example, copies may not be avail-
able on a university intranet to
faculty in their offices. A copy-
right notice must be placed on the
copies—seetherulesin (a) above.

(c) Second Exemption: Make
Three Copies of a Published
Work

A library may, without any pur-
pose of direct or indirect commer-
cial advantage, make, but not dis-
tribute, up to three copies of a
published work in or outside its
collections. However, the sole
purpose for making the copies
shall beto replace awork that is
damaged, deteriorating, lost or
stolen or to replace awork in an
obsolete format. A format is
assumed to be obsolete if the
machine (e.g., aBetaVCR) used
to view the work is no longer
manufactured or reasonably avail-
able. Thelibrary must first make
areasonable effort to obtain an
unused replacement at afair price.
Presumably “unused”’ means that
thelibrary isentitled to insist that
the replacement isin pristine con-
dition. Digital copies may not be
made available to the public out-
side the library premises.
Therefore, alibrary may not dis-
play digital copieson aweb site
or anintranet. A copyright notice
must be placed on the copies—see
therulesin (a) above.
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(d) Third Exemption: Make
and Distribute One Copy of an
Articleor Small Part of a Work

A library may make and
distribute one copy of a
small portion of awork in
its collections on request
by auser or by another
library. Thisexemption
does not apply to musical
works, movies, audiovisu-
al works, sculptures,
graphic and pictorial
works but does apply to
audiovisual works dealing
with news. Copies may
contain illustrations and
diagramsthat are only a
minor part of the copied
works. The requested
item must not be more
than one article or other
contribution to a copy-
righted collection or peri-
odical issue. Theitem
may also be asmall part
of any other copyrighted
work. The copy isthe
borrower’sto keep. The
item must be used for pri-
vate study, scholarship or
research or at |least the
library must have no
notice that the copy will
be used for any other pur-
pose—a“don’t ask don’t
tell” situation. Therules

for a copyright notice are the

same as above and also the

library must display a prominent
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copyright warning at the place
where orders are accepted and on
the order form. Under federal

NOTICE: WARNING
CONCERNING COPYRIGHT
RESTRICTIONS

The copyright law of the United States
(Title 17, United States Code) governs
the making of photocopies or other

reproductions of copyrighted material.

Under certain conditions specified in the
law, libraries and archives are authorized
to furnish a photocopy or other repro-
duction. One of these specific condi-
tions is that the photocopy or reproduc-
tion is not to be “used for any purpose
other than private study, scholarship, or
research.” If a user makes a request for,
or later uses, a photocopy or reproduc-
tion for purposes in excess of “fair use”
that user may be liable for copyright

infringement.

The institution reserves the right to
refuse to accept a copying order if, in its
judgment, fulfillment of the order would

involve violation of copyright law.

figure1l
copies but makes them herself on
a self-service photocopier.
However, the library is exempt

regulations (37 Code of Federa
Regulations §201.14) the warning
at the place where orders are

accepted must be printed on
heavy paper or other durable
material in type at least 18 points

insize. It must bedis-
played prominently and
shall be clearly visibleto a
casual observer at the win-
dow. Thewarning on the
order form must be printed
within a box located
prominently on the form
on the front or next to the
user’s name box or signa-
ture box. Thetype shall
be at least aslarge as the
rest of the form but no
smaller than 8 point. It
must be clearly legible,
comprehensible and readi-
ly apparent to a casual
reader of the form. For
the reader’ s convenience
the full text of the warning
isinfigure 1.

This sub-section does not
apply to self-service pho-
tocopying that is now so
commonin libraries. The
sub-section refersto “the
place where orders are
taken” so the patron must
order copies from the
library instead of making
them herself. With self-
service photocopying the
patron does not order



from liability for self-service
copying under a separate provi-
sion—see (f) below.

(e) Fourth Exemption: Make
and Distribute an Entire Work
Alibrary may make and distribute
one copy of acomplete or substan-
tial part of awork initscollection
on request by auser or by another
library. Thisexemption does not
apply to musical works, movies,
audiovisuad works, sculptures,
graphic and pictoria works but does
apply to audiovisud works dedling
with news. Copiesmay contain
illugtrations and diagramsthat are
only aminor part of the copied
works. Thelending library must
first make areasonable investigation
to ascertain if the work can be pur-
chased at afair price® If not, the
library may copy thework for the
user. Thecopy isthe user’sto keep.
Theitem must be used for private
dudy, scholarship or research or at
least thelibrary must have no notice
that the copy will be used for any
other purpose. Thesamerulesfor a
copyright warning apply as above
and thelibrary must display a
prominent copyright warning at the
place where orders are taken and on
the order form. See (d) abovefor
details of thesewarnings.

(f) Self-Service Copying and the
Extent of the Exemptions

(1) Thelibrary and its employees
are exempt from liability for

copyright infringement for the
unsupervised use of photocopiers
or other reproducing equipment
on its premises. Reproducing
eguipment includes computers
and printers. Each item of equip-
ment on which potentially
infringing copies are made must
display a natice that the making
of acopy may be subject to copy-
right law. Thereisno copyright
exemption without the notice.
Thisis not the same warning as
under sub-section (d) and there is
no prescribed text for the notice.

(2) Library users are not exempt
from liability for copyright
infringement under 8108 when
they use photocopiers or other
reproducing equipment on library
premises or if they request a copy
under the circumstances set forth
in (d)” above. Userscan beliable
for infringement in the course of
using the equipment, requesting a
copy, or any later act in connec-
tion with any copy if it falls out-
sidefair use. Auser can make
sure that sheisnot liable for
copyright infringement in connec-
tion with the initial copying by
getting the library to photocopy
worksinstead of doing it herself.
Thelibrary just has to make sure
that it is exempt from liability
under §108.

(3) A library may make and lend
alimited number of copies of
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audiovisual news programs.
These may be extracts or in com-
plete form. However, this must
be done without any purpose of
direct or indirect commercial
advantage. The library must
either be open to the public or be
open to its own affiliated
researchers plus outside special-
ized researchers. Any copyright
notice on the work must also
appear on the copy. If thereisno
copyright notice on the work the
library must place a note on the
copy that the work may be pro-
tected by copyright.

(4) Libraries may be exempt
from liability under the fair use
provisions of 8107. Therefore
libraries have two opportunities
to escape liability. However, a
library remains fully bound by
the provisions of a contract made
when it obtained any copy of a
work. Libraries are still bound
by restrictions contained in
licensing contracts they enter
into, for example, alicense for a
textbook on CD-ROM.
Theoretically a publisher could
impose restrictions on alibrary
that purchases printed materials,
although this is never done to my
knowledge.®

(g) No Systematic Multiple
Copyingis Permitted

Section 108 applies only to isolat-
ed and unrelated instances of
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copying and distribution of single
copies except of course where
three copies are alowed under (b)

and (c) above (however,
sub-section (c) does not
permit distribution).
Section 108 is not intend-
ed to permit systematic,
repeated copying or distri-
bution even if spread out
over aperiod of time.
Where library employees
know or have good reason
to believe that they may
violate 8108 they must
refuse to fulfill ordersfor
copying. They must like-
wise refuse copying orders
when they believeitis
being done on behalf of a
group of people each of
whom places separate
copying orders with the
library even if done over a
period of time and even if
the members of the group
use their copies separately
asindividuals. For exam-
ple, if acollege professor
instructs her classto read
an article from a copy-
righted journal, the school
library would not be per-
mitted under sub-section
(g) to make copies of the
articlefor the class’

Sub-section (g) especidly cautions
libraries againg potentia violations
in connection with copying articles
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or other smdll parts of works (see
paragraph (d) above). It warns
libraries that they may not systemat-

NOTICE:
WARNING OF COPYRIGHT
RESTRICTIONS

The copyright law of the United States
(Title 17, United States Code) governsthe
reproduction, distribution, adaptation, pub-
lic performance, and public display of
copyrighted material.

Under certain conditions specified in law,
nonprofit libraries are authorized to lend,
lease, or rent copies of computer programs
to patrons on anonprofit basis and for non-
profit purposes. Any person who makes an
unauthorized copy or adaptation of the
computer program, or redistributes the loan
copy or publicly performs or displaysthe
computer program, except as permitted by
Title 17 of the United States Code, may be
ligble for copyright infringement.

Thisingtitution reservesthe right to refuse
to fulfill aloan request if, in itsjudgement,
fulfillment of the request would lead to vio-
lation of the copyright law.

figure2
for the benefit of libraries and not
for anyone else. Note that once
the copyright term expiresand is

icaly™ copy or distribute articles or
other smdl portions of works under
(d) whether in single or multiple

copies. It then expresdy exempts
librariesthat engagein interlibrary
arrangements provided the ordering

library does not order so
many copies of aparticular
work for distribution that the
copies subgtitute for asub-
scription to thejournd or a
purchase of the work.

(h) Exemptionsfor Older
Works

A library™ may take certain
liberties with older pub-
lished works. Inthelast
twenty years of awork’s
copyright term alibrary
may reproduce, distribute,
display or performit, or
portions of it, in facsimile
or digital form. This may
only be donefor preserva-
tion, scholarship or
research. However, the
library must first decide
after areasonable investi-
gation that the work is out
of print or production,* that
it cannot be obtained at a
reasonable” price, and last-
ly that the copyright owner
or agent has not given for-
mal natice to the Copyright
Office that the work is
either till in print or avail-
able at areasonable price.
This exemption is solely



not renewed the work is public
domain and may be freely copied.

Computer Programs

A nonprafit library, excluding
archives, may lend a computer
program for nonprofit purposes if
each lent copy has aclearly legi-
ble warning of copyright securely
affixed to its permanent container,
8109(b)(2)(A), 37 Code of

Federa Regulations §201.24. The
warning isin figure 2.

A nonprofit educational institu-
tion or its library may donate, sell
or lend a copy of a computer pro-
gram to its faculty, staff or stu-
dents or to another nonprofit edu-
cational ingtitution or itslibrary,
8109(b)(2)(A). Thisrule applies
even if aprofit is made on the
transaction.

Conclusion

| hope that this article gives you a
reasonably clear guide to the
copyright exemptions enjoyed by
libraries and archives. Remember
that fair use may sometimes be
available to both libraries and
their patrons to excuse copyright
infringement even if exemptions
from copyright infringement
under 8108 do not apply. Finally,
remember that works of the
United States Government are
public domain unless the
Government acquired the copy-
right from someone else, see

Copyright Act 8105. A work of
the United States Government is
awork prepared by an officer or
employee of the United States
Government as part of that per-
son's official duties, see
Copyright Act 8101.
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